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PETITION FOR REVIEW 

I.  PRAYER FOR REVIEW 

 The Board of County Commissioners of Johnson County, Kansas (County) by and 

through Assistant County Counselor Ryan Carpenter, respectfully requests that the Court 

grant this petition for review pursuant to Supreme Court Rule 8.03 and reconsider the 

decision of the Court of Appeals upholding a Kansas Board of Tax Appeals (BOTA) 

decision valuing the Walmart and Sam’s Club stores in the County for tax years 2016 and 

2017.  For relief, the County requests that this Court find that the Court of Appeals’ and 

BOTA’s reliance on In re Equalization of Prieb Properties, 47 Kan. App. 2d 122, 275 

P.3d 56 (2012) incorrectly limits what factors may be considered in valuing big box 

properties. Specifically, the Prieb court improperly concluded that valuation in fee simple 

interest may not include build-to-suit leases if they are equal to market rent.  The County 

respectfully requests that this matter be remanded to BOTA for further consideration with 

directions that BOTA is not confined by the Prieb decision. 

 The relief requested is warranted for the following reasons. First, the failing in the 

Court of Appeals’ reasoning is laid bare by the persuasive dissenting opinion that 

questions the soundness of Prieb.  The ten-page dissenting opinion contends the Prieb 

court overreached by applying its view on generally accepted appraisal practice rather 

than undertaking a legal review of BOTA’s decision.   The dissent also questions whether 

Prieb curtails the decision-making ability of BOTA as a specialized quasi-judicial agency 

to weigh the evidence and credibility of experts.  Finally, the dissent suggests that courts 

should avoid the type of sweeping pronouncements about real estate valuation practice 
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made in Prieb and instead let the valuation of real estate be made by BOTA, which is 

better suited to the task of valuation than the courts. 

 Second, this case raises legal questions of first impression before this Court 

including (1) whether the Prieb court stepped outside its judicial review role by ruling on 

matters of generally accepted principles of real estate appraisal instead of limiting its 

ruling to matters of law; (2) whether Prieb  improperly limits BOTA’s ability to weigh 

the credibility of experts and differing appraisal methodologies when making valuation 

decisions; (3) whether the approach taken by Prieb is supported by legal or statutory 

authority; and (4) whether the Court of Appeals overemphasized stare decisis in these 

matters. Since Prieb, several decisions issued by the Court of Appeals relied on Prieb as 

authority, but none have been appealed making this an issue of first impression.  

 Third, this case presents an issue of public importance and consequence because it 

impacts all taxing authorities in Kansas containing a big box store.  Additionally, it is an 

issue likely to recur that it is in need of immediate resolution by this Court.  It is vitally 

important that taxing authorities be allowed to value all properties, including big box 

properties, at fair market value as defined in K.S.A. 79-503a.  Valuing these stores under 

BOTA’s application of Prieb will create serious consequences for taxing authorities.  If 

these properties are required to be valued as if vacant, taxing authorities will be forced to 

shift the tax burden from big box property owners to multi-tenant commercial and 

residential property owners. 
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II. COURT OF APPEALS DECISION 

 The County seeks a review of a decision of the Court of Appeals dated October 8, 

2021, a copy of which is attached as Appendix A.  A copy of BOTA’s Full and Complete 

Opinion is attached as Appendix B. 

III. STATEMENT OF ISSUES 

 1. Whether the Prieb court stepped outside its judicial review function by ruling 

on matters of generally accepted principles of real estate appraisal instead of limiting its 

ruling to matters of law. 

 2. Whether the Prieb decision improperly limits BOTA’s ability to weigh the 

evidence, credibility of experts, and differing appraisal methodologies when making 

valuation decisions. 

 3. Whether Prieb is supported by proper legal or statutory authority. 

 4. Whether the Court of Appeals inappropriately emphasized stare decisis on these 

matters. 

IV. SHORT STATEMENT OF RELEVANT FACTS 

 While the Court of Appeals decision sets forth most of the determinative facts on 

appeal, the County believes certain facts omitted from the decision will aid this Court’s 

review of the issues. 

 At issue is what constitutes market rent for big box properties.  Under generally 

accepted appraisal standards, build to suit rent can equal market rent without any 

disentanglement as set forth in Prieb.  The County’s witness, Bernie Shaner, testified that 

he used unadjusted build-to-suit comparable leases because they were reflective of the 
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market when the rent did not include any compensation for non-realty components, and 

both the lessor and lessee determined the contract rent was at market rent. (ROA Vol. 65, 

Shaner Testimony, p. 2132:16-22).  Robert Marx, a witness for the County, testified that 

build-to-suit and sale leaseback rental rates could be used to determine fee simple rental 

rates if any non-realty components were properly excluded. (ROA Vol.1, BOTA Full and 

Complete Opinion, p. 183).  Therefore, both Shaner and Marx believed that there was 

nothing to disentangle from the build to suit leases. 

 While the Court of Appeals decision discusses the value of the business taking 

place at the property, the County did not request, acquire, or offer into evidence the gross 

sales receipts of any of the subject properties.  (ROA, Vol. 56, Blanz Testimony, pp. 

65:9-66:19). The County used market derived data to come to its conclusions on market 

rental rate, vacancy rate, expenses, and capitalization rate.  Once the County completed 

its analysis, those market derived factors were applied to the subjects to determine the 

County’s fair market valuation pursuant to K.S.A. 79-501 and K.S.A. 79-503a. 

V. ARGUMENT AND AUTHORITY 

 A. Introduction 

 The issues raised in this appeal are issues of first impression.  They are matters of 

public importance and consequence that significantly impact any jurisdiction where a big 

box property is located.  The issues require analysis from this Court because they are 

issues of law and are not dependent on evidentiary or disputed facts.  Additionally, the 

Court of Appeals decision contains a persuasive dissenting opinion that suggests this 

matter needs to be heard by this Court.   
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 A judicial opinion from this Court is necessary on the interpretation and 

application of Prieb and a line of panel decisions that is forming behind it to provide 

needed clarification to both the counties and the taxpayers moving forward on this issue.  

In essence, an opinion from this Court is necessary to clarify whether the apparent 

restraints Prieb places on BOTA are proper. 

 B. The Prieb Court Stepped Outside Its Judicial Review Function by Ruling 

on Generally Accepted Appraisal Practice. 

 The Court of Appeals ruled in favor of taxpayer in the instant case, relying on 

Prieb to conclude that the properties that are not in fact vacant must be valued as if 

vacant and BOTA cannot consider build to suit leases as comparables without 

disentanglement of the contract rights even if build to suit rent equals contract rent.  

Following Prieb, both BOTA and the Court of Appeals disregarded testimony of experts 

retained by the County who testified that build to suit rental rates can equal market rent.  

And no one disagrees that market rent is a valid valuation tool.  This Court needs to grant 

judicial review to determine whether the Prieb court went beyond its judicial review 

function by determining generally accepted appraisal standards instead of limiting itself 

to issues of law. 

 Appeals of BOTA decisions are controlled by the Kansas Judicial Review Act 

(KJRA), K.S.A. 77-601 et seq.  BOTA exists as a specialized agency in the matter of 

valuation of real estate.  K.S.A. 77-621 sets forth the reasons a court may overturn 

agency rulings.  Paragraph (c) of that statute states the court shall grant relief only if it 

determines any one or more of the following applies:   
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 (1) The agency action, or the statute or rule and regulation on which the agency 

 action is based, is unconstitutional on its face or as applied; 

 (2) the agency has acted beyond the jurisdiction conferred by any provision of 

 law; 

 (3) the agency has not decided an issue requiring resolution; 

 (4) the agency has erroneously interpreted or applied the law; 

 (5) the agency has engaged in an unlawful procedure or has failed to follow 

 prescribed procedure; 

 (6) the persons taking the agency action were improperly constituted as a decision-

 making body or subject to disqualification; 

 (7) the agency action is based on a determination of fact, made or implied by the 

 agency, that is not supported to the appropriate standard of proof by evidence that 

 is substantial when viewed in light of the record as a whole, which includes the 

 agency record for judicial review, supplemented by any additional evidence 

 received by the court under this act; or 

 (8) the agency action is otherwise unreasonable, arbitrary or capricious. 

 

This statute limits the reviewing court’s authority to review the determination of facts and 

law.   

 In re Prieb, 47 Kan. App.2d at 128 framed the issue as whether BOTA (then 

COTA) was in accord with generally accepted appraisal practice.  This conflicts with the 

court’s limited review authority pursuant to K.S.A. 77-621.  There was no statutory 

authority empowering the Prieb court to rule on generally accepted appraisal practice.  

 The Prieb court simply rejected the expert testimony of the County that had been 

accepted by COTA.  The Prieb court’s rejection of expert testimony accepted by COTA 

required the court to go outside the record before it to rule on generally accepted 

appraisal practices. By improperly framing the key issue and linking to a matter outside 

its statutory authority, the Prieb decision has created confusion that has continued 

forward in cases such as In re Appeal of Target Corporation, 55 Kan. App. 2d 234, 410 

P.3d 939 (2017).     
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 The only statute that specifically references appraisal practice is K.S.A. 79-506(a).  

This statute adopts the Uniform Standards of Appraisal Practice to govern valuation of 

property by the counties.  The instant case does not turn on whether the appraisals offered 

were done in a USPAP compliant manner; instead, the case solely turns on the 

application of Prieb and its progeny.    

 C. The Prieb decision improperly limits BOTA’s ability to weigh the 

credibility of experts and differing appraisal methodologies when valuing big box 

properties. 

 The County respectfully requests this Court determine whether the Prieb decision 

and subsequent decisions relying upon it improperly restrain BOTA by limiting its ability 

as an expert agency to weigh credibility of witnesses and appraisal methodologies when 

making value conclusions. 

 The professional and educational requirements for BOTA members are set forth in 

K.S.A. 74-2433.  The Board’s membership requirements are as follows:  one member 

must be an attorney regularly admitted to practice law in the state of Kansas for five 

years, having engaged in the practice of law as a lawyer or judge; one member must be a 

certified public accountant who has engaged in practice for five years; and one member 

shall be a licensed certified general property appraiser.  The attorney and certified public 

accountant members must take certain real estate appraisal courses pursuant to K.S.A. 

74-2433(e) to be properly trained to rule on matters of specialized real estate matters.  

BOTA members acquire significant knowledge in generally accepted appraisal practice 
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that allows them to make independent credibility determinations on expert witnesses in 

what are often hotly contested appraisal valuation disputes. 

 While BOTA members acquire significant knowledge in the world of generally 

accepted appraisal practice, the Board is bound by the doctrine of stare decisis limited to 

published decisions of an appellate court under K.S.A. 74-2433(a).  Therefore, Prieb now 

compels BOTA to choose the as if vacant methodology before the matter is argued before 

the Board.  BOTA specifically cites to Prieb and Target as establishing this requirement 

in its Full and Complete decision in the instant matter.  The real-world impact of valuing 

the big box properties as vacant is to shift the tax burden to multi-tenant commercial and 

residential properties creating inequity.  By improperly boxing BOTA into a preferred 

accepted appraisal practice, BOTA violates its obligation to conduct hearings in a fair and 

impartial manner as stated in K.S.A. 74-2433(g).   

 D.  The Prieb decision that BOTA relied on is not supported by proper legal 

or statutory authority. 

 BOTA relies on Prieb, which cited as authority an article published in the 

Appraisal Journal by David Lennhoff “You Can’t Get the Value Right if You Get the 

Rights Wrong” (Winter 2009).  Articles such as these are essentially position papers 

advocating a point of view and should not be cited to as authority for generally accepted 

appraisal practice.  The Prieb opinion also cited an article by Michael B. Shapiro, “Big 

Box Retailers Beware How Assessors Overvalue Your Property” which is essentially an 

advertisement for big boxes to appeal their valuations and is not an authoritative source 

for generally accepted appraisal practice.  Lastly, the Prieb court cited out of state cases 
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to support its position on generally accepted appraisal practice but did not engage in the 

necessary analysis to determine if those states had similar rules or constitutional 

requirements as Kansas for valuing real property.   

 The only Kansas cases relied on by the Prieb court to support its ruling on 

generally accepted appraisal practice do not require big box properties to be valued as if 

vacant.  In re Equalization Proceeding of Amoco Production Co., 33 Kan. App. 2d 329, 

102 P.3d 1176 (2004) is cited by the Prieb court for the proposition that Kansas law 

contemplates valuation of the fee simple interest in real property.  That issue is not in 

dispute in this case; all agree the valuation of the subject properties are in fee simple.  A 

second case cited for authority by the Prieb court is In re Tax Complaint of Wine, 46 

Kan. App. 2d 134, 260 P.3d 1234 (2011).  In Wine, COTA determined that Morris 

County improperly valued mobile homes based upon sales in which the mobile home and 

underlying ground leases were sold together.  The use of sales including both ground 

leases and mobile homes violates K.S.A 79-412, which requires that improvements and 

land owned by different parties be valued separately.  Neither of the two Kansas cases 

cited by the Prieb court supports the ruling that build-to-suit lease rents cannot be 

considered without disentanglement of the contract rights from the property.  Therefore, 

this Court needs to review this case to determine if Prieb is properly supported by any 

legal or statutory authority. 

 E. The Court of Appeals decision inappropriately relied on stare decisis in 

ruling in these matters. 
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 One factor considered by the Court of Appeals in the instant case is the importance 

of relying on stare decisis to give certainty to taxpayers in these matters.   

 The County believes that the reliance on stare decisis is of little importance here 

for several reasons.  First, the interest of reliance on stare decisis by taxpayers is not 

strong.  The parties pursing these valuation appeals are sophisticated corporate 

organizations such as Walmart, Sam’s Club, Target, and Home Depot.  These corporate 

organizations have in house departments specifically dedicated to tax appeals and possess 

the ability to retain appraisal experts to support their argument.  Those tax departments 

and appraisers know that this is a hotly contested issue in the appraisal world and know 

that this Court has not ruled on this matter, leaving BOTA statutorily bound to follow the 

Prieb decision.  Any decision questioning the Prieb decision will be prospective only.  

Second, the big box corporations that have gained favorable results at BOTA will have 

gained favorable valuations for almost a decade before analysis by this Court.  Third, 

Prieb and its progeny are limited to Court of Appeals decisions.  As noted in the dissent, 

the Court of Appeals decides such a large volume of cases each year, this issue may not 

be on the radar of the Kansas Legislature.  Therefore, the Court of Appeals’ reliance on 

the Legislature’s failure to act does not constitute tacit approval by the Legislature.  

VI. CONCLUSION 

 The County respectfully requests that the Court grant this Petition for Review for 

analysis on the issues raised at the Court of Appeals and in this petition for review.  A 

decision by this Court is essential for the thoughtful understanding and application of big 

box for ad valorem taxation in the state of Kansas. 
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      Respectfully submitted, 

        /s/ Ryan Carpenter    

      Ryan Carpenter # 19901 

      Assistant County Counselor 

      111 S. Cherry, Suite 3200 

      Olathe KS 66061 

      (913) 715-1900 

      Ryan.carpenter@jocogov.org  

      Attorney for Johnson County Kansas 
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CERTIFICATE OF SERVICE 

 I hereby certify that a copy of the above and foregoing Petition for Review was 

served by email on November 5, 2021 addressed to: 

 

Linda Terrill 

lterrill@ptlg.net    

Attorney for Taxpayer 

 

         /s/ Ryan Carpenter    

       Ryan Carpenter #19901 
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